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Background

1. The United Nations Commission on International Eradw (UNCITRAL) at
its thirty-second session welcomed the opportuttitdiscuss the desirability
and feasibility of developing the law of internaité arbitration. The proposed
developments included assessing and reviewing HEIURAL Model Law
on International Commercial Arbitration (“the UNGYAL Model Law”) and

the UNCITRAL Arbitration Rules (or “the Rules”).

2. The Commission at its thirty-ninth session (New R,at9 June-7 July 2006),

discussed the future work of the Working Group.

3. In particular, the Report of the Commission ndtes:

183. The Commission took note of suggestions @& th
Working Group made at its forty-fourth session (New
York, 23-27 January 2006) that priority considerati
be given to, inter alia, possible revision of the
UNCITRAL Arbitration Rules; arbitrability of intra-
corporate disputes (and possibly other issuesimgléb
arbitrability, for example, arbitrability in thedids of
intellectual property rights, investment disputes,

1d., Sixty-first Session, Supplement NqA/B1/17), 1183-1187, pp 32-33.



184.

185.

186.

insolvency or unfair competition); and online dispu
resolution (see A/CN.9/592, paras. 89-95).

It was agreed that the topic of revising ti¢CITRAL
Arbitration Rules should be given priority. The
Commission noted that, as one of the early instnime
developed by UNCITRAL in the field of arbitratiothe
UNCITRAL Arbitration Rules were recognized as a
very successful text, adopted by many arbitration
centres and used in many different instances, ssch
for example, in investor-State disputes. In recogmiof

the success and status of the UNCITRAL Arbitration
Rules, the Commission was generally of the view tha
any revision of the UNCITRAL Arbitration Rules
should not alter the structure of the text, itgispir its
drafting style, and should respect the flexibildiy the
text rather than make it more complex. It was satgge
that the Working Group should undertake to define
carefully the list of topics that might need to be
addressed in a revised version of the UNCITRAL
Arbitration Rules. It was observed that the listtained

in document A/CN.9/610/Add.1 provided a useful
starting point in that respect.

The topic of arbitrability was said to be iarportant
guestion, which should also be given priority. lasv
said that it would be for the Working Group to does
whether arbitrable matters could be defined inege
manner, possibly with an illustrative list of such
matters, or whether the legislative provision to be
prepared in respect of arbitrability should idgntihe
topics that were not arbitrable. It was suggeshed &
study might be undertaken of the question of
arbitrability and other forms of alternative disput
resolution in the context of immovable propertyfain
competition and insolvency. It was cautioned, hosvev
that the topic of arbitrability was a matter ragin
questions of public policy, which was notoriously
difficult to define in a uniform manner, and that
providing a pre-defined list of arbitrable mattexuld
unnecessarily restrict a State’s ability to meeatace
public policy concerns that were likely to evolveeo
time.

Other topics mentioned for possible inclusionthe
future work of the Working Group included issues
raised by online dispute resolution. It was sugegbst
that the UNCITRAL Arbitration Rules, when read in
conjunction with other instruments, such as the
UNCITRAL Model Law on Electronic Commerce and



the Convention on Electronic Contracts, already
accommodated a number of issues arising in theenli
context. Another topic mentioned was the issue of
arbitration in the field of insolvency. Yet another
suggestion was to address the impact of anti-suit
injunctions on international arbitration. A further
suggestion was to consider clarifying the notiosedu

in article I, paragraph 1, of the New York Conventi

of “arbitral awards made in the territory of a Stather
than the State where the recognition and enforcenfen
such awards are sought” or *“arbitral awards not
considered as domestic awards in the State where th
recognition and enforcement are sought”, which were
said to have raised uncertainty in some State solhe
Commission also heard with interest a statementemad
on behalf of the International Cotton Advisory
Committee suggesting that work could be undertaken
by the Commission to promote contract discipline,
effectiveness of arbitration agreements and enfioece

of awards in that industry.

187. After discussion, the Commission was genealithe
view that several matters could be dealt with bg th
Working Group in parallel. The Commission agreed
that the Working Group should undertake work on the
question of a revision of the UNCITRAL Arbitration
Rules. It was also agreed that the issue of aHilitsa
was a topic that the Working Group should also
consider. As to the issue of online dispute resmtit
was agreed that the Working Group should place the
topic on its agenda but, at least in an initial ggha
should consider the implications of electronic
communications in the context of the revision oé th
UNCITRAL Arbitration Rules.

On the basis of this mandate from the Commissian \tYlorking Group
commenced its work revising the UNCITRAL ArbitratidRules during its
forty-fifth session in Vienna, in September 2006ollowing the session in
Vienna, the Working Group convened, in its fortytisj forty-seventh, forty-
eighth, forty-ninth and fiftieth sessions, in NewrK (February 2007), Vienna

(September 2007), New York (February 2008), Vie(®eptember 2008) and

New York (February 2009), respectively. The WodkiGroup has been



assisted in these sessions by sets of extensives nptepared by the
UNCITRAL Secretarict all of which are entitleBettliement of commercial
disputes: Revision of the UNCITRAL Arbitration Rul¢Note by the

Secretariat) The Secretariat Note (WP.151/Add.1) containsaanotated

draft of the UNCITRAL Arbitration Rules (based dmetdeliberations of the
Working Group at its forty-sixth to forty-eighth s@ons) and on comments
received by the Secretariat at the occasion of esentes and meetings
organised to discuss the revision of the Rules (Seeretariat Note

WP.151/Add.1 13, p2)).

5. The Working Group was assisted at its most recesgisn in New York by
two additional sets of extensive notes prepared thg UNCITRAL
Secretaridt the principal documents of which are entiti8ettlement of
Commercial Disputes: Revision of the UNCITRAL Adbibn Rules (Note by
Secretariat). As noted, the additional document is a proposal thg
Government of Switzerland with respect to the riewisof Articles 19 to 26
with proposals for consideration by the Working @&yo The first of the
principal additional papers (WP151/Add.1) provideotes with respect to
Articles 18 to 41 together with draft additionabpisions and the second of
these principal documents provided notes with retsfze Articles 1 to 19 of
the UNCITRAL Arbitration Rules. As the deliberat®of the Working Group

in New York did not proceed beyond Article 26 thstf of these additional

2 A/CN.9/WG.II/WP.145 (6 Dec 2006) and A/CN.9/WGWP.145/Add.1 (6 Dec 2006),
A/CN.9/WG.II/WP.147 (3 Aug 2007), A/ICN.9/WG.II/WP47/Add.1 (3 Aug 2007),
A/CN.9/WG.II/WP.149 (30 Nov 2007), A/CN.9/WG.II/WF51 (6 Aug 2008) and
A/CN.9/WG.II/WP.151/Add.1 (6 Aug 2008), availablevavw.uncitral.org

3 A/ICN.9/WG.II/WP.151 (6 Aug 2008), A/CN.9/WG.II/WE51/Add.1 (6 Aug 2008) and also
A/CN.9/WG.II/WP.152 (9 Sep 2008) being a proposath®e Government of Switzerland with respect
to the revision of Articles 19 and 26 for considema by the Working Group.



papers is referred to in this Report and is, forvemience, referred to as the
Secretariat Note. The later of the principal docorsledoes, however, also
contain notes with respect to the revision of Aescl8 and 19 and is referred
to in this Report and is, for convenience, refertedas Further Secretariat
Note. The Working Group was assisted at its fiftisession in New York, as
in previous sessions, by a Report prepared by Mr Baulsson and Dr
Georgios Petrochilos, which is entitl&gvision of the UNCITRAL Arbitration
Rules. This Report is, for convenience, referred totlas Paulsson and
Petrochilos Report. There are extensive referetecdss Report in the Notes

prepared by UNCITRAL Secretariat, referred to above

Revision of the UNCITRAL Arbitration Rules
6. The approach adopted by the Working Group to theésien of the

UNCITRAL Arbitration Rules was to reconvene in Nefork in February
2007, Vienna in September 2007, New York in Felyuz008, Vienna in
September 2008 and New York in February 2009 ineortb continue
discussion in relation to areas of the UNCITRAL Wudtion Rules where
revision might usefully be made. As previousliyt, Wias considered that the
focus of the revision should be on updating theeR@ib meet changes that had
taken place over the last thirty yeafs.”It was, again, noted that the
UNCITRAL Arbitration Rules were intended to apply & broad range of
circumstances and that at least four main typesarbitration could be

identified where the Rules were used in practieenely: “...disputes between

* AICN.9/WG.II/WP.154 (8 Dec 2008)

® which is not an official UNCITRAL Document, butggars on the UNCITRAL website in the
material in relation to Working Group Il (Arbitrath) Forty-fifth session, Vienna, 11-15 September
2006(see www.uncitral.org).

® A/CN.9/614 para 16, p 5.



private commercial parties where no arbitral ingiitn was involved (a type
sometimes referred to as “ad hoc” arbitration) ester-State disputes, State to
State disputes and commercial disputes administeyeatbitral institutions”.

It was also noted, in discussions in the forty-ghgtession in New York, that
the UNCITRAL Model Law on International Commercial Araiion (“the
Model Law”) treats the expression “commercial’ vdygoadly indeed. The
footnote to Article 1, paragraph (1) of the Modaw indicates this very
clearly, in the following terms:

The term “commercial” should be given a wide intetption so as to
cover matters arising from all relationships of @ameercial nature,
whether contractual or not. Relationships of a m@mtial nature
include, but are not limited to, the following teattions: any trade
transaction for the supply or exchange of goods services;

distribution agreement; commercial representation agency;,

factoring; leasing; construction of works; consudti engineering;
licensing; investment; financing; banking; insurancexploitation

agreement or concession; joint venture and othremndaf industrial or
business co-operation; carriage of goods or passemy air, sea, rail
or road.

7. More specifically, in relation to methodology, tiieport of the Working
Group on Arbitration and Conciliation on the workits forty-fifth session
(Vienna, 11-15 September 2006) A/CN.9/614 notedptheition as follows:

18. Broad support was expressed for a generic apprihat sought
to identify common denominators that applied totgfies of
arbitration irrespective of the subject matter loé dispute, in
preference to dealing with specific situations. TWerking
Group took note that the Rules had been easilytadap be
used in a wide variety of circumstances coveritgaad range
of disputes and that this quality should be re@in&he
Working Group further noted that the Rules coulglgpn the
future to other situations or types of disputed tied not yet
been identified. The view was expressed that, somaetice in
various areas, including in investor-State dispsi¢tlement,
was still developing, it would be undesirable tels¢o design
specific provisions at this stage. It was alsoestdhat inclusion

" A/ICN.9/614 717, p 5.
81d., 118 to 120, pp 5 and 6.



of specific provisions could undermine the existftexibility
and simplicity of the Rules and therefore make thiess
attractive. Others were of the view that, eithemwiuld be
desirable to identify provisions which might neediéerent set
of rules for specific purposes or that, at a mimmuthat option
should not be disregarded.

19.  After discussion, the Working Group agreed that structure
and spirit of the UNCITRAL Arbitration Rules shoulde
maintained. Given that some of the discussion would
potentially develop useful conclusions relating gpecific
situations, such as investor-State disputes oritutisnal
arbitration, it was agreed that any such conclissisimould be
reflected in thetravaux préparatoiresvhether nor not those
conclusions were ultimately reflected in the Rutesin any
material that might accompany the Rules.

20. With respect to the working method to be fokld at the
current session, it was suggested that the Workingup
should identify areas where a revision of the UNRAL
Arbitration Rules might be useful, possibly giviimglications
as to the substance or principles to be adopteelation to the
proposed revisions, in order to allow the Secratao prepare
for subsequent sessions the first tentative driathe revised
UNCITRAL Arbitration Rules. The Working Group agckeon
the basis of documents A/CN.9/WG.11/WP.143 and Adth
define the list of topics that might need to beradded in a
revised version of the UNCITRAL Arbitration Rulesich to
hear suggestions to the Secretariat for draftingh sevisions
but not to reach any conclusion at the currentcess

As indicated above, further, more detailed, infaiora in relation to the
provisions of the UNCITRAL Arbitration Rules andsiges arising with

respect to their revision are contained in the UNRAL Secretariat Note

A/CN.9/WG.II/WP.145 (6 Dec 2006) 16.

Having already settled the methodology for the workrevision of the
UNCITRAL Arbitration Rules the Working Group turned consider the
Rules themselves during the course of deliberatidrithe Working Group in

New York in February 2008 the position was reaffdnas noted previously



10.

11.

12.

in the APRAG Report on the forty-sixth session iemNYork in January 2007
before the discussion of the provisions of the Ritedetail, that the Working
Group agreed that the harmonisation in the draftindpe revised UNCITRAL
Arbitration Rules with the UNCITRAL Model Law wasoh an essential
requirement, though in some instances the Workingu@® might regard it as
appropriate (see Secretariat Note A/CN.9/WG.1I/WB.16 Dec 2006) 16). It
is noted that the Working Group had also agreddeabeginning of the New
York session, in January 2007, to replace phraseh as “both parties”,
“either party”, “one of the parties” with the wofgarties” to promote the
applicability of the Rules to multi-party arbitratis (see Secretariat Note

A/CN.9/WG.II/WP.145 (6 Dec 2006) 7).

The following is a summary of some of the importeasues identified with
respect to Articles 18 to 26 of the Rules whicheveonsidered by way of a
“second reading” at the fiftieth session of the Wiog Group in New York in

February 2009.

Section IIl — Arbitral Proceedings

The Working Group continued the “second reading” tbé Rules with

reference to Secretariat Note WP.151/Add.1.

Article 18 — Statement of Claim
The proposed revised Article 18 is set out in Sacia Note (1) as follows:
Article 18[1]

1. The claimant shall communicate its statement ofntlén
writing to the respondent and to each of the atwts within a



13.

14.

period of time to be determined by the arbitraburial. The
claimant may elect to treat its notice of arbitvatin article 3,
paragraph 3 as a statement of claim.

2. The statement of claim shall include the followpayticulars:
(@8 The names and contact details of the parties;
(b) A statement of the facts supporting the claim;
(c)  The points at issue;
(d)  The relief or remedy sought;
(e)  The legal grounds or arguments supporting the claim

3. A copy of any contract, or other legal instrumeard of the
arbitration agreement shall be annexed to the ratte of
claim. The statement of claim should, as far assiptes be
accompanied by all documents and other evidentizaterials
relied upon by the claimant, or contain refererioehem.

The position reached at the forty-ninth sessiothefWorking Group in

Vienna (Secretariat Note, (1), was as follows:

1. Paragraphs (1), (2) and (3) reflect the modikces adopted by
the Working Group at its forty-sixth session (A/OM19,
paras, 147-154). The last sentence of paragrapk (rpposed
to be added to deal with the situation where thanm@nt
decides to treat its notice of arbitration as gest@nt of claim.
Its purpose is to allow a claimant to postponedigsision on
whether its notice of arbitration constitutes destaent of claim
until the time the arbitral tribunal requires th&imant to
submit its statement of claim, instead of havingrtake that
decision at the time of the notice of arbitratitirthat sentence
is adopted by the Working Group, article 3, parpgr§4)(c)
should then be deleted (see document A/CN.9/WG.P11%/1,
para. 12).

See also the APRAG Reports on the forty-sixth sesat 148, and forty-ninth
session at 127.

The comment was made that it would be desirabletiieanotice of arbitration
referred to in paragraph (1) should make it cleat the notice must comply

with the requirements for a statement of claim etsosit in paragraph (2). It
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was suggested that an ambiguity in this respes¢atiecause of the reference
to Article 18 (2) in Article 19 (2) with respect the statement of defence.
There was support for this suggestion, and the cemirwas made that it
would be advisable to consider the revisions pregas Article 3(4)(c) which
refer to the statement of claim referred to in &&il8, in the context of
provisions with respect to the notice of arbitratamd response. The comment
was also made that it did not necessarily followttee basis of the drafting of
Article 18, that the right of a claimant to tretg notice of arbitration as its
statement of claim necessarily implied that théestent must comply with all
the requirements of paragraph (2) of Article 18.iBwlication, the issue was
raised as to whether it was desirable or necesbatythe notice of arbitration
should comply with the paragraph (2) requiremeitse further comment was
made that any difficulties with the notice of araiton would arise after the
arbitral tribunal had been constituted and thaseheould be dealt with as a
procedural matter by the tribunal. Nevertheless,gbneral view was that any
ambiguity should be addressed, and a number ofestiggs were made. One
suggestion was to remove the reference to Artiglé2) from Article 19 (2) so
that no ambiguity was generated by comparing tlwigions of Article 18
and Article 19. Another suggestion was that thiéowang be added to the
second sentence in paragraph (1): “Provided it sné®® requirements of
paragraph 2”. It was agreed that Article 18 shob# redrafted by the
Secretariat to avoid the ambiguity which had bemghllyhted. It was also
noted that the requirements for the notice of eatidn contained in Article 3
should be reflected in Article 18, or that both \pstons should be

harmonised.
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Article 19 — Statement of Defence
The proposed revised Article 19 is set out in Sacia Note (12) as follows:
Article 19

1. The respondent shall communicate its statemenefd@nde in
writing to the claimant and to each of the arbdratwithin a
period of time to be determined by the arbitraburial. The
respondent may elect to treat its response to thteen of
arbitration in article 3, paragraph 5 as a statéroémlefence.

[2]

2. The statement of defence shall reply to the pddisub), (c),
(d) and (e) of the statement of claim (article p&agraph 2).
The statement of defence should, as far as possi#e
accompanied by all documents and other evidentizayerial
relied upon by the respondent, or contain referetace¢hem.

3. In its statement of defence, or at a later stagthénarbitral
proceedings if the arbitral tribunal decides tha tlelay was
justified under the circumstances, the respondeayt make a
counterclaim or rely on a claim for the purposeaotet-off
[option I arising out of the same legal relationship, wketh
contractual or not.]dption 2 provided that it falls within the
scope of the arbitration agreement.] [3]

4. The provisions of article 18, paragraph 2, shalplapo a
counterclaim and a claim relied on for the purpoise set-off.
The position reached at the forty-sixth sessiothefWorking Group was that
an additional sentence should be added to paradfgd accommodate the
situation where the respondent elects to treate$ponse to the notice of
arbitration provided for in Article 3 (5) as itsagment of defence (see
A/CN.9/WG.II/WP.151, para. 12). It was also notkdttthe Secretariat would
prepare revisions to Article 19 to reflect the dission of Article 18 in relation
to the particulars required to be included in tb&ae of arbitration, reflecting
the requirements with respect to the statementlafc The provisions of

Article 19 are to be amended, analogously to theraiments to Article 18, to
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reflect the requirements of the respondent’s natiaesponse to the notice of

arbitration as set out in Article 3 (5). See alsticte 19(2).

It had been agreed that paragraph (3) of Articlewd® accommodate the
possibility of a claim of set-off. The position okeed was as follows
(Secretariat Note, 13, p 4):

3. The Working Group agreed that paragraph (3) Ishoontain a
provision on set-off and that the arbitral tribusalompetence
to consider counterclaims or set-off should, undertain
conditions, extend beyond the contract from whiah grincipal
claim arose and apply to a wider range of circuntsta
(A/CN.9/614, paras, 93 and 94; A/CN.9/619, pards/-160).
To achieve that extension, in option 1 the wordssiiag out of
the same contract”, which were contained in the61@arsion
of that paragraph are replaced with the words siagi out of
the same legal relationship, whether contractualodt (A/CN,
9619, para. 157). Option 2 reflects a proposaltti@iprovision
should not require that there be a connection bEtvilee claim
and the counterclaim or set-off, leaving to theiteabtribunal
the discretion to decide the question (A/CN.9/Gi8a.158).

See also the APRAG Report on forty-sixth sessidatto 51.

In relation to paragraph (3) of Article 19 a propdsamended version was put
to the Working Group, in the following terms:
Article 19, paragraph 3 — proposed amended version

3. In its statement of defence, or at a later siagthe arbitral
proceedings if the arbitral tribunal decides the telay was
justified under the circumstances, the respondeayt make a
counter-claim or rely on a claim for the purpose iet-off.

The arbitral tribunal shall have jurisdiction toanea set-off

defence even if the claim on which the set-offasdd does not
fall within the scope of the arbitration agreemeartd even if

such claim is the object of a different arbitrat@greement or
of a forum selection clause, provided that the irequents for a
set-off under the substantive law applicable tortan claim

are fulfilled.



19.
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A counter-claim is admissible only if it falls withthe scope of
an arbitration agreement between the parties tibratdy under
these Rules and has a sufficient link to the mkimc

A/CN.9/WG.II/WP.152Annex.

The issue whether specific provision should be miadeboth set-offs and
counterclaims was discussed. In support of theuraemt that specific
provision should be made for both circumstancesi said that while set-off
is always a defence, a counterclaim is in the eatdira “new attack”, a fresh
claim and, consequently there should be two diffec®nditions. Continuing,
it was said that a counterclaim is only admissiblthe scope of the arbitration
agreement but that a set-off defence does not ne@uiything in terms of
arbitration procedure, rather it is a question tfog substantive law. In this
respect it was suggested that a true set-off exishgs the principal claim. So,
it was said, the question was whether the propassehded version of Article
19(3) was acceptable, the effect of which is tofeojurisdiction on an arbitral
tribunal to decide the claim before including a-aiétdefence irrespective of
whether the claim upon which the set-off is foundeslld have been within
the arbitral tribunal. There was considerable supgor the proposed
amended version of paragraph (3), but some conegpressed that the
position depends upon the effect of a set-off defein the applicable
substantive law. Concern was, however, also expdess the prospect of
subjecting all claims, set-off, defences and cawtdéns, to one arbitration
regime. It was suggested that these claims shautcelted separately because
to do otherwise would go against the basic primciblat the arbitral tribunal

only has jurisdiction conferred upon it by the #&wtion agreement. In
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response to this concern it was said that if théde®Ryprovided for the

jurisdiction of the arbitral tribunal to extend tket-off, this is, in effect, an

agreement by the parties to extend the jurisdictiorihis respect, as a result
of adopting the arbitration Rules. Further concgas expressed in relation to
the prospect of broadening this jurisdiction on biasis that the effect of the
proposal to provide for jurisdiction to hear a s#ftdefence which may be to
subject another contract and or separate arbiraéigime. It was said that the
parties may not have contemplated this positionaAssult of this discussion,
the consensus was in favour of rejecting the preggaamended version of
Article 19(3) and also the option 1 proposal sdtinthe Secretariat Note (see

above) in favour of the option 2 proposal set auhat Note.

Following this consensus in favour of option 2,rthevas a suggestion of a
third option involving a combination of options hda2 as contained in the
Secretariat Note. It was noted that the effectpifom 2 is to provide for set-
off defences as long as they fall within the scopthe arbitration agreement
whereas option 1 might be seen as producing agmaic restriction on set-
off defences. It was also said that the point iatien to option 1 was that
there may be a situation where a dispute arisdéiseircontext of a number of
separate contracts. The scope of the arbitratioeeagent is therefore wider
than the “same legal relationship” because a sefiesntracts will generally
contain an arbitration agreement to cover disputese or more of the series
of contracts, and not just one of them. It was sstgd that the express “the
same legal relationship” would limit matters inmlite to those under only a

single contract. A further suggestion was made gahgraph 3 might say,
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quite simply, that the respondent may make a cociaien or rely on a set-off
if the arbitral tribunal has jurisdiction to deaithvit. Further, it was suggested
that if this was not thought possible there remanseed to change the
existing rule which refers to contracts, but thiavas not profitable to look at
provision using the expression “arising out of gwme legal relationship”
because there is no consensus as to what thisssxpmemeans — though it is
used in the Model Law and the New York Conventitrwas said that the
expression “arising out of the same legal relatigrisgoes back to an English
case where the trial Judge thought that this eggmesmeant no more than a
“sufficient connection”. It was noted that the eagsion still causes difficulty
in interpretation of the New York Convention. Inetlcourse of further
discussion the simplified version was restatedoasatclaimed for the purpose
of set-off provided the Tribunal has jurisdictioveo it”. The simplified
wording was, however, criticised as being circulbough there were contrary
views in relation to this criticism. It was notdaht the approach underlying
the further simplified proposal was a decision toogxpand the jurisdiction of
the arbitral tribunal with respect to set-off inetlRules themselves. The
proposal is that the Rules leave whatever jurigmhicexists already on other
grounds rather than at a new provision which regalgurisdiction in relation
to counterclaims and set-offs. It was suggestedsiecific Rules, where it did
exist on other grounds, would only be restrictive jorisdiction and it
followed, on this basis, that no distinction shob&lintroduced in the Rules in

relation to counterclaims or set-off defences.
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Further discussion took place in relation to theppsed amended version of
paragraph (3) (WP.152 Annex), options 1 and 2 asaimed in the Secretariat
Note and the simplified version of paragraph (3sesout in the Secretariat
Note (see 122, above). The comment was made thiallynit was thought
that option 2 was a satisfactory solution but thi@is raised alternative
proposals caused problems, so the easiest andesimgblution was the
simplified version of the Secretariat proposal. THoenment was also made
that the proposed amended version of paragrapivg8)oroader in relation to
the arbitration agreement referring to any arbdraagreement between the
same parties but then narrower by requiring that @vunterclaim have “a
sufficient link to the main claim”. It was said ttthis would have the effect of
imposing a fetter on counterclaims under the malitration agreement and
that this was undesirable. Consequently, the #imgblversion was to be
preferred. Nevertheless, there remained furtharcism of the simplified
proposal, on the basis that it did not provide isight guidance and on this
basis option 2 was to be preferred. In any evéwet,consensus was in favour

of the simplified proposal so that paragraph (3Audicle 19 would read:

3. In its statement of defence, or at a later siagthe arbitral
proceedings if the arbitral tribunal decides the telay was
justified under the circumstances, the respondeayt make a
counterclaim or rely on a claim for the purposeaotet-off
provided the arbitral tribunal has jurisdiction ove

(Simplified wording indicated by underlining)
In conclusion the comment was made that one ofjimeral principles being
applied by the Working Group is that conformity ween the UNCITRAL

Rules and the Model Law is not something that sesearily desirable and to
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be sought after (see 19 above). The support fosithelified version of the

revision to paragraph (3) was on the basis thattimsensus was in favour of
not making a separate rule for jurisdiction her¢h@ Rules. Consequently, it
was suggested that this principle might be apgdiedonsistency throughout
the Rules and, in particular, consideration shdxddjiven as to whether this

principle should be applied to Article 20 (amendiseto the claim or

defence).

Article 20 — Amendments to the Claim or Defence

22. The proposed revised Article 20 is set out in tleerStariat Note (14) as

follows:
Article 20 [4]

During the course of the arbitral proceedings ayparay amend or
supplement its claim or defence, including a countéémn, unless the
arbitral tribunal considers it inappropriate tooall such amendment
having regard to the delay in making it or prejedio other parties or
any other circumstances. However, a claim may mogimended or
supplemented in such a manner that the amendan &dis outside

the scope of the arbitration agreement.

23. The position reached at the forty-sixth sessiorthef Working Group was

noted as follows (Secretariat Note 14):

4, The Working Group adopted draft article 20 ibstance at its
forty-sixth session (A/CN.9/619, para. 161). Cetesit with a
decision not to distinguish between arbitrationatde” and
“agreement” (see article 3(3)(c)), the words “adiibn clause”
which appeared in the second sentence article 26 baen
deleted. The words “or supplemented” are proposedé
added in the second sentence for the sake of ¢ensyswith
the wording adopted in the first sentence of atiki.

24, In the course of discussion of Article 20 the comtnwas made that these

provisions might, at first sight, appear to contaidegree of circularity on the
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basis that the provisions operate in the eventtlieproposed amendment etc
is within the scope of the arbitration agreemend amnovided the arbitral
tribunal has jurisdiction. Nevertheless, it wasutiot that these provisions
were not circular in this respect; it was said thate may be a claim which is
not arbitral under provisions of the mandatory law that there is no
jurisdiction in the arbitral tribunal even if thdaon would otherwise fall
within the scope of the arbitration agreement. @gnently, the comment was
made that this indicates that it is better not takena rule dealing with
jurisdiction but to leave jurisdictional matters tbe applicable law. The
comment was also made that it might be desirablbrittg the concluding
words of Article 20 into line with the now conclugj wording of Article 19(3)
and, additionally, a drafting point was noted irgq@ery as to whether the
intention was to allow amendments to the claim efledce. In any event the
discussion concluded with no consensus to makehagges to Article 20 as

set out in the Secretariat Note (above 23).

Article 21 — Pleas as to the jurisdiction of the avitral tribunal
The proposed revised Article 21 is set out in tleerStariat Note (15) as
follows:

Article 21 [5]

1. The arbitral tribunal may rule on its own juitbn, including
any objections with respect to the existence oiditgl of the
arbitration agreement. For that purpose, an atlutraclause
which forms part of a contract shall be treatedmasgreement
independent of the other terms of the contract.egigion by
the arbitral tribunal that the contract is null arad shall not
entail of itself the invalidity of the arbitratiariause.

2. A plea that the arbitral tribunal does not hpwresdiction shall
be raised no later than in the statement of defarcewith
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respect to a counterclaim or a claim for the puepafsa set-off,
in the reply to the counterclaim or to a claim fiee purpose of
a set-off. A party is not precluded from raisinglswa plea by
the fact that it has appointed, or participatethas appointment
of, an arbitrator. A plea that the arbitral trilaliis exceeding
the scope of its authority shall be raised as smthe matter
alleged to be beyond the scope of its authorityised during
the arbitral proceedings. The arbitral tribunal may either
case, admit a later plea if it considers the dplatified.

The arbitral tribunal may rule on a plea refére in paragraph
2 either as a preliminary question or in an awardh@ merits.
The arbitral tribunal may continue the arbitral ggedings and
make an award, notwithstanding any pending chadleiogits
jurisdiction before a court.

The position reached as a result of previous deltimns of the Working

Group is set out in the Secretariat Note (5) Hovis:

5.

Draft paragraph (1) reflects the view expressethéWorking
Group that article 21, paragraphs (1) and (2), khdue
redrafted along the lines of article 16, paragrgéph of the
UNCITRAL Model Law on International Commercial
Arbitration (“Model Law”) in order to make it cleahat the
arbitral tribunal had the power to raise and decigen issues
regarding the existence and scope of its own jiotisch
(A/CN,9/614, para. 97). Paragraph (2) was adofgdhe
Working Group in substance (A/CN.9/619, para. 163).
Paragraph (3), which replaces article 21, parag{dplof the
1976 version of the Rules, contains a provisionsiant with
article 16, paragraph (3) of the Model Law, in ademce with
the Working Group discussions (A/CN,9/614, pare$.102;
A/CN.9/619, para. 164; A/CN.9641, para. 18.

See also the APRAG Reports on the forty-fifth smsst 128 and the forty-
sixth session at 152.

Comment was made in the course of discussion timatdvised Rules had

been expanded to include both contracts and o#gad instruments but that

this approach has not been followed in paragrapiof(the draft (and in this

respect see A/CN.9/WG.II/WP.151 11 to 13; and ¢s@the APRAG Report

on the forty-eight session at 741 to 149). It wargficmed that this observation
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also applied to the drafting of the second andite@ntences of paragraph (1).
It was suggested that the drafting throughout ghoefer to “a contract or

other legal instrument”.

More generally, the comment was made in relatiopamgraph (1) that the
first sentence is a provision which empowers aitrattiribunal to determine
its own jurisdiction whereas the second and thieditesnces concern the
severability of arbitration clauses in contract@n€ern was expressed that
different issues arise in relation to severabiityarbitration clauses in treaties
which provide for arbitration under the UNCITRAL Ra. Further, concern
was expressed that a consequence of paragrapipgly)irey beyond private
contracts might be that an arbitration clause csul#ive the lapse of a treaty
which, it was said would be a very significant ofg@nfrom the present
position. In the same vein, the comment was maakevthere a treaty contains
provision for arbitration as between investors aadstate, this is an entirely
different type of arbitration clause from that caned in an ordinary
commercial contract and one which actually contersght on the investors
vis-a-vis the State. Consequently, it was suggested provision in a treaty
for arbitration is a substantive provision to whitte usual severability or
separability principles to which the usual sevditgior separability principles
do not apply. Discussion continued as to whethevais desirable to bring
paragraph (1) of Article 21 into conformity with thale 1 and, particularly, to
extend the reference to “contracts and other legatuments”. As a result of
consideration of the consequences this draftingng@danight make to treaty

arbitrations, the original suggestion was withdrawhe further comment was
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made that to extend the reach of paragraph (1)rizegommercial contracts
would be to effect a very dramatic change in pubiternational law, which

would involve the continued operation of treatyigations whereby a lapsed
treaty would continue in terms of the arbitratidause. It was noted that the
principle of severability in this context has neween adopted in relation to
treaty obligations in public international law amehs suggested that the

Working Group has no mandate to make this veryifsigmt extension.

Issues were also raised in relation to Article 21flrelation to the provisions
of the first sentence of paragraph (1) which presifbr an arbitral tribunal to
rule on its own jurisdiction. In this respect thaegtion was raised as to
whether these provisions should be expanded to makésion for the arbitral
tribunal ruling both as to the “admissibility andlidity”. . In relation to this
issue the comment was made that the questionistljation and the question
of admissibility are separate; the first being pinienary issue and the second,
admissibility, only arising where the arbitral wial has jurisdiction.
Consequently it was suggested that the two termsoncepts should not be
mixed up in the first sentence, and therefore itridesirable to add the word
“admissibility” as proposed. The contrary view vithat the provisions of the
first sentence of paragraph (1) provide a powesxercise jurisdiction which
can be exercised without, necessarily, any needfarling on its exercise.
Nevertheless, it was suggested that the arbittairtal should have power to
rule on its jurisdiction and the extent of its gdhiction, and the concern was
expressed that the concept of “admissibility” may he treated as included

within the concept of “jurisdiction” in the firsteatence. Further, it was said
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that expanding the word “jurisdiction” to the phea%cope of jurisdiction”
would not assist because the problem is that théeoml of a power to rule on
“‘jurisdiction” may not be treated as including aygo to rule on issues such as
“admissibility”. Returning to the problem of mixingoncepts, the comment
was made that a further issue which might be cemstl was whether the
terms bear different meanings in different jurisidics, hence compounding
the problem. This discussion concluded with thesemsus that there was no
need to make any changes to the wording of thed@mstence of Article 21(1).
Consequently the suggestion that the first sentesfcgparagraph (1) be
changed to read “the arbitral tribunal made rulét®own jurisdiction and the

exercise thereof, ...” was not adopted.

The second issue raised in relation to paragrapbf(Article 21 was whether
the expression “null and void”, as used in the dhsentence, should be
retained or replaced by other terminology. The memt was made that
concepts of “null and void” caused significant desbs, particularly in
common law jurisdictions where the use of the fdammay lead to issues and
guestions as to whether a contract is void or \w&land hence may raise
issues as to the right to avoid. Consequently, as wuggested that more
“neutral” terminology might be used such as “noistent or invalid”, which
would avoid these problems. Attention was drawnthe difficulties in
common law jurisdictions which were highlightedrtpaularly, as a result of
the decision ifHarbour Assurance Co (UK) v Kansa General Interoadl
Insurance Cq1993] QB 701 (CA), [1993] 1 Lloyd’'s Rep 455 (CAyhich

lead the United Kingdom Parliament to depart frorticde 16(1) of the Model
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Law in the EnglishArbitration Act1996. Consequently, section 7 of that Act
provides:
7. Separability of Arbitration Agreement
Unless otherwise agreed by the parties, an arioitrat
agreement which forms or was intended to form paanother
agreement (whether or not in writing) shall notrbgarded as
invalid, non-existent or ineffective because thatheo
agreement is invalid, or did not come into existermz has
become ineffective, and it shall for that purposetigated as a
distinct agreement.
The comment was made that these provisions weler@gdived by the users
of London arbitration. The suggestion that the egpion “null and void” be
replaced by “non-existent or invalid” is the approaeflected in Article 23(1)
of the LCIA Rules. It is noted that this provisiofithe LCIA Rules provides
as follows:
23.1
The Arbitral Tribunal shall have the power to rubm its own
jurisdiction, including any objection to the initisor continuing
existence, validity or effectiveness of the Arltima Agreement. For
that purpose, an arbitration clause which formeas intended to form
part of another agreement shall be treated aslatmadion agreement
independent of that other agreement. A decisionthsy Arbitral
Tribunal that such other agreement is non-existenvalid or
ineffective shall not entail ipso jure the non-¢erxe, invalidity or
ineffectiveness of the arbitration clause.
It was suggested further, that instead of usingdhger English terminology
the expression “inexistence or invalidity” could bged. It was also said that
any phraseology needed to encompass the possifiliactual non-existent or
invalidity of the contract. There was support fdre tbroader language
suggested but also the view that the current tagtriot caused problems and

that the expression “null and void” is consistenthwhe provisions of the

New York Convention which also uses the expressioii and void”. It was
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also noted that the same expression is used kel Law. Consequently, it
was said that there was an argument to retainettpsession in the Rules to
maintain consistency with the New York Conventiard ahe Model Law.
Additionally, it was suggested that the expresstonll and void” is an
expression of broader meaning than an expressioh as “existence and
validity”. It was agreed that whichever phraseolaggs to be used it should
be as broad as possible in meaning. A further camnvas made that the use
of the word “non-existent” would be contrary to theual approach applied to
the UNCITRAL Rules and UNCITRAL instruments, whichusually to try
and avoid terms that have particular meanings ia pmisdiction. It was
suggested that the adoption of an expression ssi¢ham-existent” given its
use in the English Arbitration Act may lead to namform interpretation of
the UNCITRAL Rules. In order to avoid some of th#ficlilties highlighted it
was suggested that the expression be broadenduerfuiThe suggestions
included recasting the third sentence of paragi@pralong the lines of “a
decision of the arbitral tribunal that the contresctoid, invalid, non-existent

or otherwise ineffective...”. Additionally, it wasuggested that the word
“non-existent” might be expanded to include the effitiency or

ineffectiveness of the arbitration clause”.

The consensus reached in relation to the expre&sidhand void” as used in
the third sentence of Article 21(1) was that thedsd‘and void” be taken out
of that expression because it was thought that woslld overcome the
difficulties highlighted in the discussion and alss it was noted in that

discussion, bring the English text of the UNCITRRUles into line with the
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other language texts which relied on the conceptutifty rather than adding
any possible additional concept of voidness. Indbwrse of the discussion of
the consensus of the Working Group, it was noted the expression “null
and void” has been used as a principle of sevetalult its use does not
exclude the possibility of the arbitral tribunatiag on the basis of some other
deficiency in the contract. The general view of #vMerking Group was in
favour of its broader provision as a possibilityatnid whatever defect there
might be in the contract affecting the operationhef arbitration clause. It was
noted that the cumulation of “null and void” in tHenglish text was not
reflected in other texts which relied on one wotdnveying the sense of
“null” in English. In summary, it was decided thitae word “void” should be
removed and the word “null” left on its own as tiieuld reflect other texts;
with the understanding that all other defects afhiaor gravity and all other
defects that may exist in the contract will notuieg any finding that the

arbitration clause is invalid.

Further discussion took place in relation to the atthe words “of itself” in
the third sentence of Article 21(1). The suggestias made that the third
sentence of the corresponding provisions of the61@NCITRAL Rules
(Article 21(2)) was a more desirable text in whitle Latin expressioipso
jure was used rather than “of itself”. There was discus of the meaning of
the expressionipso juré€ in the context of these provisions, and it was
suggested that the correct translation was “autcaibf’ in English.
Consequently the consensus was that the phrastsétif should be replaced

by “automatically” as a better rendition ipko jurein English. The consensus
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was to define an English word to replace the Lakipression, rather than any
suggestion that the meaning of the language shioelldhanged. There was
also consensus that the phrgss jurebe retained in the Spanish version of

the Rules.

Article 22 — Further written statements
The proposal Article 22 is set out in the Secratdyiote (16) as follows:
Article 22 [6]
The arbitral tribunal shall decide which furtheritten statements, in
addition to the statement of claim and the statéroémlefence, shall
be required from the parties or may be presentetthdayn and shall fix
the periods of time for communicating such statemen
It was noted that the Working Group had adoptedl®i&6 version of Article
22 of the Rules in substance at its forty-severtsion (see Secretariat Note
16, referring to A/CN.9/641, para.19; and see #i&0APRAG Report on the
forty-seventh session at {8). The Working Groupidksl that no further

changes would be made to Article 22.

Article 23 — Periods of time

The proposed revised Article 23 is set out in Sacia Note (17) as follows:
Article 27 [7]
The periods of time fixed by the arbitral tribundbr the
communication of written statements (including sta@ement of claim
and statement of defence) should not exceed 45. dtaysever, the
arbitral tribunal may extend the time limits if @goncludes that an
extension is justified.

It was noted that the Working Group had adoptedli®76 version of Article

23 of the Rules in substance at its forty-severssion (see Secretariat Note

16, referring to A/CN.9/641, para.19; and see tie0APRAG Report on the
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forty-seventh session at 19). The Working Groupidksl that no further

changes would be made to Article 23.

Article 24 - Evidence
The proposed revised Article 24 is set out in tleer8tariat Note (f8) as
follows:

Article 24 [8]

1. Each party shall have the burden of proving thésfaelied on
to support its claim or defence.

2. [Deleted]

3. At any time during the arbitral proceedings theitaabtribunal
may require the parties to produce documents, @slob other
evidence within such a period of time as the trddushall
determine.

The position reached at the forty-seventh sessioth® Working Group
(Secretariat Note 18), was as follows:

8. Paragraphs 1 and 3, which are reproduced witinodlification
from the 1976 version of the Rules, were adoptesuinstance
by the Working Group at its forty-seventh session
(A/CN.9/641, paras. 21 and 26). Article 24, paapir (2) of
the 1976 version of the Rules has been deleted¢dordance
with a widely prevailing view in the Working that was not
common practice for an arbitral tribunal to requp@rties to
present a summary of documents (A/CN.9/641, p2@&25).

See also the APRAG Report on the forty-seventh@ess 10.

There was some suggestion that it was a retrogstegeto delete the existing
Article 24(2), which presently requires a partydeliver a summary of the
documents and other evidence upon which that gatgnds to present in
support of the facts and issues set out in thersttt of claim or statement of

defence if the arbitral tribunal considers this r@ppiate. The comment was
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made, however, that the experience of arbitrawnhat this procedure does
not generally occur, and the presence of the cuAgitle 24(2) is misleading
in terms of contemporary arbitration practice. amy event, the view was
expressed that the arbitral tribunal would not @lythe summary documents
but rather the original documents which the arbttthunal would read itself.
It was said that it does not really help the aabitribunal, in this event, to
have the summary. It was agreed that a note warllgrdvided to the revised
Rules indicating that the deletion of Article 24(®)es not preclude an arbitral
tribunal from ordering the taking of this step. ther, it was said that it
appeared that Article 24(2) was added when it wasclear that the parties
would be required to deliver evidence to be relipdn with the statement of
claim and defence. Now that Article 18(3) makedrang statement on this
issue and requires evidentiary material to be seg@pkhith the statement of

claim, it was thought that Article 24(2) is no l@mghecessary.

Article 25 — Hearings, witnesses and experts [9]
The proposed revised Article 25 as set out in teer&ariat Note (19) is as
follows:

Article 25

1. In the event of an oral hearing, the arbitral tniau shall
give the parties adequate advance notice of the date and
place thereof. [10]

1 bis. Witnesses and experts presented by theepariay be heard
under conditions set by the arbitral tribunal. B purposes of
these Rules, witnesses include any individual fiesg to the
arbitral tribunal on any issue of fact, whether rwt that
individual is a party to the arbitration. [11]

2. If witnesses and experts are to be heard, at I&adays before
the hearing each party shall communicate to thigrakiribunal
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and to all other parties the names and addresdbs ofitnesses
and experts it intends to present, the subject gt the
languages in which such witnesses and experts prsent
their statements.

The arbitral tribunal shall make arrangementstierttanslation
of oral statements made at a hearing and for ardegbthe
hearing if either is deemed necessary by the tabunder the
circumstances of the case, or if the parties haveea thereto
and have communicated such agreement to the tiibtiheast
15 days before the hearing. [10].

Hearings shall be held in camera unless the padtpge
otherwise. The arbitral tribunal may require théreeent of

any witness or witnesses during the testimony dfieot
witnesses, save when the witness is a party tathigration.

The arbitral tribunal is free to determine the mamim which

witnesses and experts are examined. [12].

Evidence of witnesses and experts may also be misgbe the
form of written statements signed by them and stalements
by means that do not require their presence di¢heng. [13]

The arbitral tribunal shall determine the admidgibi
relevance, materiality and weight of the evidenitered. [10]

The position reached at previous sessions of thekp Group in relation to

provisions of Article 25 is set out in the SecrietiNote (19 to 113). See also

the APRAG Report in this respect on the forty-séivesession at Y11 to Y17.

In relation to the structure and headings of AeticR4 and 25 the Secretariat

Note set out the position as follows (19) (see &#®0APRAG Report for the

forty-seventh session at 110 to 117):

9.

In order to reflect the decision of the Worki@gpup to clarify

that article 25 deals with witnesses and experpoiaged by
the parties, the title of articles 24 and 25 areppsed to be
modified (A/CN.9/641, paras. 27 and 61). In the @9@érsion
of the Rules, articles 24 and 25 are titled “Evickerand
hearings”. The Working Group might wish to considérether,
in the interest of clarity, article 24 could bdetit “Evidence”,
and article 25 “Hearing, withesses and expertse Téference
to experts is proposed to be inserted where apiptepin
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article 25 to clarify that it applies to expert messes, as

suggested by the Working Group at its forty-sevesghlsion

(A/CN.9/641, para. 27).
In relation to the structure of these provisionsmely Articles 24 to 27 and
their headings it was suggested that the logicattire should be Articles 24,
25 and 26 (the latter being the present Article &7 then continue with a
new Article 27 being the interim measures etc iovis of the present Article
26. Consequently it was suggested that the hesditrgicture should be:
Evidence and Hearings (Articles 24 and 25 to newcksr 26), Experts (new
Article 27, being former Article 26) and Interim lslsures (new Article 27,
being former Article 26). A more general commenswaade in relation to the
title of articles to the effect that they should ditered to take account of the
fact that Article 27 (the present Article) only ¢aims provisions dealing with
experts appointed by the tribunal but in its hegdiaxperts” applies that
experts are to be treated differently from witnesgenerally (cf Article 15).
Consequently, it was suggested that the headidgtides 24 and 25 should
be “Evidence and Hearings and Witnesses includipg witnesses”. It was
noted that this phraseology may need to be incluoledfor example,
paragraphs (1 bis), (2) and (5) of Article 25. Toeasensus emerging from this
discussion appeared to be that the headings aundtse of these articles
would be a matter for further drafting but thataimy event, the article should
be regrouped so that existing Article 27 — Expenxtsild become a new Atrticle

26 and the present Article 26 would become a neticlar27.

The Secretariat Note records that paragraphs3)Land (6) of Article 25 were

adopted in substance by the Working Group at itdyfeeventh session
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(A/CN.9/641, paras. 28, 39 and 45) with no modifma of the existing

version of the UNCITRAL Rules (see Secretariat Nfit6).

New paragraph Article 25(1 bis) confers a gen@@ler on the Arbitral
Tribunal to hear factual witnesses and party agpdinexperts under
conditions set by it. In relation to paragraphhi$) the Secretariat Note
records the position reached to date as follows {44.):

11. Paragraph (1 bis) reflects the decision oMherking Group to
include a provision confirming the discretion of arbitral
tribunal to set out conditions under which it mighear
witnesses and experts and establishing that angoper
including a party to the arbitration who testifiexdthe arbitral
tribunal should be treated as a witness under tldesR
(A/CN.9/641, para. 38). This paragraph is placedoree
paragraph (2) to take account of the observatiat this
preferable first to describe the conditions undehiciv
witnesses and experts could be heard and the tistiE the
arbitral tribunal in relation to the hearing of masses and
experts as currently laid out in paragraph (1 b&s)d only
thereafter to expand on procedural details reggrdiitnesses
and experts (A/CN.9/641, para. 34). The words “Foe
purposes of these Rules” are inserted to provid®ee neutral
standard, particularly in States where parties @n@hibited
from being heard as witnesses (A/CN.9/641, parasrfl 38).
The provision does not include examples of categoof
witnesses, in order to avoid the risk of restrietinterpretation
(A/CN.9/641, para. 32).

See also the APRAG Report on forty-seventh sessidd5.

In relation to the present drafting of paragraphiote 25(1 bis) it was
proposed that it be reduced to quite a conciseigimy as follows:

1 bis. For the purposes of these Rules any persgnb@ a witness or
an expert witness.

It was said that this is a shorter formulation ahohinates issues in relation to

what may be mere issues of act. It was noted thiatshorter formulation
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reflects the thinking and provisions of the presgntss Rules. The further
comment was made that this short formulation maynmeke it clear that there
is no obligation for the claimant or the respondardn arbitration proceeding
to become a witness. It was also noted that thost $brmulation of paragraph
(1 bis) would not require any alteration to theafisentence of Article 25(4),
which in any event would appear to be complimentaryhe proposed short
form paragraph (1 bis). In relation to party wgses the comment was made
that the final words of paragraph (1 bis) as prepom the Secretariat Note
may need to be excluded, the words “whether orthmit individual is a party
to the arbitration”, because in some legal systdiffisulties may arise where
witnesses or parties are testifying. Additionallywas suggested that there
could be some clarification as between Articlesa@8 27 to make it clear that
the latter is referring to tribunal appointed expeand the former to party

appointed experts.

The question whether a party to the arbitratiorceealings could testify as a
witness in those proceedings raised issues inigrléd the concluding words
of proposed paragraph Article 25(1 bis) and alseelation to the concluding
words of Article 25(4), namely the sentence “thbiteal tribunal is free to
determine the manner in which witnesses and expEdsexamined”. In
general terms, the comment was made that in atbittaas distinct from
domestic litigation, it made no difference whetheparty was testifying as a
witness or whether an individual was a non-partyn@ss. The arbitral tribunal
is free to weigh the evidence and to have regait$ ource, whether from an

independent person or from one of the parties éoptoceedings, and this
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freedom to weigh evidence is provided for spedifjcan Article 25(6). In
relation to the last sentence of paragraph (4)ai$ wuggested that the words
“save where a party is a party to the arbitrati@hiould be added as a
qualification to the arbitral tribunal’'s freedom tetermine the manner in
which witnesses and experts are examined. Furthess noted that Article
15(2) in relation to witnesses may be inconsistemti also, for example
paragraphs (1 bis) and (4) of Article 25, and whaeeterm “witness” is used
in the remainder of the Rules. Consequently, it siaggested that Article 25
should refer to “witnesses including expert witresss It was also suggested
that the Rules should clearly identify where therdvéwitness” includes
experts appointed by the parties or experts appaiby the tribunal. In this
respect it was suggested that the position mightlééfied by adding to the
final sentence of Article 25(4) a reference to fweisses and party appointed
experts” in place of the words “witnesses and etgper In relation to the
comments in relation to paragraph (4) of Article tB& comment was made
that this paragraph and paragraph (1 bis) are rapalith different issues.
Paragraph (1 bis) is dealing with broader issuesparagraph (4) is directed
to the hearing process itself. It was also suggest the course of the
discussion on paragraph (1 bis) and paragraphn@}tas suite of articles that
a provision should be included empowering the eabitribunal to resolve

disputes between the parties by mediation if thiégsaagree to this course.

A further issue was raised in relation to paragréblbis) of Article 25 with
respect to party witnesses, noting that the curexttonly applies where an

individual is a party. Consequently, it has no ation to the situation where
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the party is a corporation. The general view was tto distinction should be
made in the Rules between witnesses generally amtep testifying as
witnesses but that the present drafting of pardg(apis) made no provision

for corporate parties.

Some further suggestions were made in relatiorttergparagraphs in Article

25. It was suggested that paragraph (2) shouldrbended to replace the
word “addresses” with “contact addresses”. Intretato paragraph (3) it was
suggested that “translation” might helpfully be ebed to “interpretation” as a
broader expression. Reference has already beentmadee of the suggested
changes to paragraph (4). In further discussiomag suggested that it should
be made clear in paragraph (4) that the intendeahing of “heard” was a live

rather than a non-live connection, whether by plalspresence of a witness
before the arbitral tribunal or by means of a villak or some other

technology. Consequently, it was suggested tivaditld preferable to replace
the word “heard” with “heard and examined”. The coemt was also made
that paragraph (5) refers to presentation of ai@kements. Consequently, it
was suggested that the last sentence of paragepleotld usefully be

transferred to paragraph (1 bis) as the conclus@mence. Further, in relation
to paragraph (5) concern was expressed that thresgsipns not be seen as
conferring any absolute right on a party with respe the presentation of
written or oral evidence but that, rather, thisudtdde a matter regulated by
the arbitral tribunal. Further, in relation to abké&stimony it was suggested
that the provisions as drafted were now too geremdl provision should be

made for video-conferencing and other similar t@tbgy, and for the need
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for prior notice of its use to be given to othertigs to the proceedings. It was
also suggested in this context that the arbitidalitral should be given specific
power to disregard late evidence — that is latem@ieg to its orders for the
presentation of evidence. It was also noted thaewtAthicle 18 provisions and
the strict rule requiring a claimant to bring fordaits full case with its
statement of claim or statement of defence may rbeanflict with the
requirements of article 25 which allows each paayhold back details of

evidence until 15 days prior to the hearing (setickr25(2)).

Further comments were made in relation to the aaproto Article 25

generally, particularly that the article as reviskduld not become a “micro-
management” of the essential business of the aflibunal. It was suggested
that the approach ought to be to leave proceduasagement to the arbitral
tribunal rather than by prescriptive Rules. Furthewas suggested that the
prescriptive Rules approach and the consequentéamanagement” tends to
lead to the possibility of challenge on the badisdreach of the “micro-

management” Rules by the arbitral tribunal. Forneple, referring to the

discussion in relation to the right to examine mss-examine witnesses, the
view was expressed that these issues were all @ed\®r the general position
or requirement of due process. It was agreed thedet comments did not
apply to paragraphs (1) and (6) of Article 25. histvein, further comments
were made that paragraphs (2) and (3) were prolienma terms of the

“micro-management” criticism and also the first teentences of paragraph
(4) (noting that the last sentence of paragraphw@3 to be transferred to

paragraph (1 bis)). Further discussion continuedelation to the desirable
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approach of the Rules from this perspective, widlmments being made that
more detailed Rules and with further, responsieepments that the Working
Group had resisted making the Rules educative audtaken the position
against the view that the provisions of the Rulesutd be included, to some
extent, for the education of arbitrators. It wasoahoted that the Working
Group was not approaching the provisions of Artteafresh and that these
provisions were substantially contained in the ioag 1976, UNCITRAL

Rules, though it was conceded that the Working @rslwould guard against
inserting new wording and inserting new terms whiohy cause further
uncertainty. In this vein the comment was also nthdé care should be taken
in removing provisions from the Rules, particulafigticle 25 in this instance,

which had caused no problems in the last 30 y#ansas said that if a present
rule is not causing a problem and is, nevertheleksnged, the risk is
confusion on the basis that the perception mayhaethe Working Group sees
a problem, which is not actually the case. ForngXa, in relation to the

provision for witness statements in written forrhge tRules are carefully
constructed to emphasise that this may involve eggnexamination. Video-
conferencing is an example of making a positioarcighich may not be clear
merely on the basis of provisions of the Ruleséneagal terms. As a result of
this discussion the consensus was in favour of rapldication and

streamlining of the Article 25 provisions and calesation of provisions

which need to be retained and those which do motelation to paragraph
25(1), it was suggested that this paragraph shoellcetained but perhaps with
addition at the end of the paragraph of the follmyviwords: “and shall

organise the procedure to ensure the parties hiaetytnotice of witnesses
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and experts to be called, the language of the iggaaind the procedures to be
employed therein”. As a consequence, it might thempossible to eliminate
paragraphs (2) and (3). In relation to paragrapbig¢) it was suggested that
the second sentence stress the principle now walslgpted in arbitration but
that perhaps further consideration might be giverthe simplified wording
previously suggested, namely: “for the purposeshete Rules any person
may be a witness or expert witness”. This suggethted leaving out any
reference to a party would resolve the problem Ilggked previously in
relation to the omission to provide for corporatetigs. Further support was
expressed for the simpler wora@d reference was made to the possibility of
following a provision similar to Article 20(7) ohé LCIA Rules which covers
the field similarly, and provides, in general terntisat anyone providing
testimony is to be treated as a witness. But it suagested that the examples
provided in the LCIA Rules (“notwithstanding a pamsis an officer etc...” )
should best be omitted as these may be read as wbfinitation. As a result
of this discussion the consensus was in favourirglification of paragraph
(1 bis), though there were suggestions that thelgied formulation was a
little too short and that this should be a matterfirther drafting. Also, in
relation to experts the consensus was that it iear ¢hat Article 25 deals
with party appointed experts and, further, thateskpestimony should not be
rejected merely because a person is employed yrtst. pfrhere was also a
view that in spite of the difficulties with proviuy for corporate parties the
Rules should expressly mention that parties mayibeesses (as may party
appointed individuals as experts) as there migheretise be some problems

in some jurisdictions. Consequently, it would beassary in any redrafting of
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Article 25 to provide for the possibility of corgde parties. Further discussion
took place in relation to paragraph (2) with refex@to possible simplification
of its provisions having regard to the requiremehtscle 18 which requires
the provision of evidentiary materials prior to thearing. A further issue is
raised in relation to paragraph (2) on the bas#& its provisions do not
provide a mechanism for notifying the other partyiah witnesses or expert
witnesses a party intends to rely upon at therativn hearing. In the ordinary
course of litigation procedure this possible diifty would be resolved by a
party seeking to ensure the presence of a witnegxmert for examination
giving the party relying on that witness’s eviderare “notice to attend for

cross-examination”.

As a result of discussions further work took placeelation to the drafting of
proposed Article 25 as set out in the SecretariateNand the following
proposal was suggested to the Working Group, lsreete to the Secretariat
Note draft. The proposed draft was as follows:

Article 25 — Hearings[witnesses and experts omitted]

1. [Unchanged].

1 bis. Witnesses and parties [appointed/preseetadis] experts
may be heard under the conditions and examineaeimianner
set out by the arbitral tribunal. [Incorporates §t sentence].
In any individual admitted to testify to the arhittribunal on
any issue of fact or expertise shall be treatea @wi&ness under
these Rules, notwithstanding that the individualaagarty to
the arbitration or any way related to any partyedRafted along
the lines of LCIA 20.7].

2. At least 15 days before the hearing, the arbitithubal, after
having invited the parties’ views, shall draw upisa of the
persons, if any, who are to be examined at theirigeand the
languages in which they are to do so.
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[Omitted].

Hearings shall be heard in camera unless the pastigee
otherwise. [Remainder of this paragraph omittetramsferred
to 11 bis.].

The arbitral tribunal may direct that witnesses amrgerts be
examined through means that do not require theysiphl
presence at the hearing, such as video transmission
[conferencing/connection].

[Unchanged].

Sequence of articlesMove Atrticle 26 (interim measures) after Article
22 [after Article 29].

Additionally, it was noted that in Article 18 thepression “other evidence”

had in earlier deliberations of this session bextaced by “other evidentiary

material’. It was suggested that this may lead testrictive reading of these

provisions and not include witness statements,santiwas suggested that the

expression “other evidence” be restored to Artit& so as to ensure that

witness statements are included. The same chéngas suggested, should

be made for the same reasons to paragraph (2)tafileAd9. The proposed

changes to Articles 18 and 19 were agreed.

Additionally, it was proposed that Article 24 beather revised as follows:

Article 24 — Evidence

1.

2.

[Unchanged].

Unless otherwise directed by the arbitral trddustatements by
witnesses and experts may be presented in writinlgsiggned
by them.

[Unchanged].
The arbitral tribunal shall determine the admidgbi

relevance, materiality and weight of the evidendéered.
[Transferred from Article 25.6].
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These proposals were discussed but there was rpoiujpr the proposed

changes to paragraph (2) of Article 24.

In relation to the Article 25 proposals it was agteéhat reference should be
made to the party appointed experts as the desiegression in the first
sentence of proposed paragraph (1 bis). Furtheelation to these provisions
it was suggested that the effect of proposed papdg(l bis) is simply that
because a person is a party they are not disqdalifom giving evidence but
it is noted that the admissibility of this evidenegnains subject to the power
of the arbitral tribunal to determine relevance tenality and weight under
the provisions of paragraph (5) of Article 25 as@#t in the Secretariat Note
or as incorporated into paragraph 24(4) accordinglyhe proposal set out

above.

In relation to proposed paragraph (2) of Article @4 the revision set out
above) issues were raised as to the understandlitige avord “expert”. The
guestion was asked whether this covers all exmertsnly party appointed
experts. The comment was made that the same guesises in relation to
paragraph (5) of Article 25 and the further comm&at made that it is very
important in relation to paragraph (1 bis) of Aei@5 as proposed as well. It
was noted that the second sentence of proposedléAftl bis) (as set out
above) refers to “any issue of fact or expertised the question was raised as
to how this phraseology would be understood — iti@dar, whether this is
intended to refer to a party appointed expert. rdgponse it was said, in

relation to the use of the word “expert” in pargdrd2) of proposed Article 24



41

as further revised, that care had been taken tmglissh between party or
tribunal appointed experts where necessary andhbasgituations covered by
these proposed provisions refer to party appoiegerts; the clear distinction
being made in Article 27 in relation to tribunalpmmted experts. In relation
to “any issue of fact or expertise” the comment wasle that, on the basis of
previous discussions, it was thought to be imponai to limit the ability of a
party to rely upon evidence of internal technicgbexts rather than outside
expertise. In relation to the expression “related fparty”, the comments were
made that these words have been chosen because difficulty in defining a
party when it is a corporation. Directors and a@f& may differ from country
to country and so a generic term has been usedvidimtended to cover all
forms by which a legal person could appear. Ageomncern was expressed
that the arbitral tribunal may be bound to accepbdy as a witness but, in
response, the comment was made that all witnepsety; or otherwise, are
subject to the admissibility provisions of the ppepd revised paragraph (4) of
Article 24. Further, in this respect it was saidttthe premise of the second
sentence of paragraph (1 bis) of proposed revisadlé 25 is “any individual
testifying to the Tribunal”. Thus the premise bétproposed revised rule is
“if a person does testify”, then the consequeneésust in the remainder of the
sentence follows. There is nothing in the senteacgiggest that the arbitral
tribunal must accept any particular witness aso&ipion simply based on the
situation or circumstance, “if a person is testifyi. On this basis paragraph

(1 bis) of the proposed revised Article 25 was adre
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Proposed paragraph (2) of revised Article 25 wasudised and it was agreed
that the word “indicate” should be inserted aftee tvords “hearing and” in

the last part of that proposed paragraph.

In relation to proposed paragraph (4) of revisetiche 25 the comment was
made that it did not seem desirable to delete ébersl and third sentences of
the existing paragraph (4) of Article 25 which agpdn the original
UNCITRAL Rules and have not caused problems for lts 30 years. In
relation to the requirement or otherwise for prins enabling the arbitral
tribunal to exclude individuals from the hearingratious times, the comment
was made that there were difficult issues in refatio the question whether
party withesses should be excluded and that thirariribunal may, for
example, want to exclude one party’'s CEO where, deample, another
party’'s CEO was giving evidence. It was noted tiedring witnesses in the
absence of other witnesses was not the only or riteguent method of
dealing with witness issues of this kind. Consegyeit was said that in
formulating the proposal for the revised Article s technique should not
be treated as the unique or preferred method;laatdttwas not desirable that
the Rules refer only to this method and not othdtswas a matter for the
discretion of the arbitral tribunal and its managein of the arbitral
proceedings. Further, as a drafting point, it wated that there may be some
ambiguity in relation to the language in which @ness would be examined,
though the comment was made that one might expéetbe in the language
in which the witness was giving evidence. It we®anoted that Article 17(2)

deals with the language of hearings and it wasestgd that this would seem
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to cover the language of oral evidence of witnesghe further comment was
made that provision could be made in Article 258k) appearing in the
Secretariat Note for identification of persons &heard as witnesses. In this
respect the consensus was to cover this priorengdgue in 25(1) and to delete
the proposed paragraph (2) of Article 25 in theised form. Further
discussion took place in relation to the witnesslesion provisions proposed
in paragraph (1 bis) of the revised Article 25 mesg@ and as a result the
consensus was against changing the witness exalugie and in favour of
retaining the provisions of the present 1976 UNCALRRules, but subject to
a general discretion in the arbitral tribunal wharavitness is a party. In
relation to the status of experts the consensus ahdistinction should be
drawn between party and tribunal appointed expsds reaffirmed and the
view expressed that this distinction should be madar in further drafts of
the revised Rules. In relation to “expertise” itaxmuggested that the manner in
which expert evidence is treated varies as betwi@ésrent arbitral and legal

systems and may not be able to be resolved bylesR

Article 26 — Interim measures
The proposed revised Article 26 is modelled onrtee provisions on interim
measures of protection contained in Chapter IVAhefModel Law. Proposed
Article 26 is in the following terms (see SecratirNote 714 to 116), as
follows:

Article 26 [14]

1. The arbitral tribunal may, at the request of aypagtant interim
measures.
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An interim measure is any temporary measure by kytdt any
time prior to the issuance of the award by whiah dispute is
finally decided, the arbitral tribunal orders atgdo:

(@)

(b)

(€)

(d)

Maintain or restore the status quo pending
determination of the dispute;

Take action that would prevent, or refrain fromimnak
action that is likely to cause, current or imminaatm
or prejudice to the arbitral process itself;

Provide a means of preserving assets out of which a
subsequent award may be satisfied; or

Preserve evidence that may be relevant and material
the resolution of the dispute.

The party requesting an interim measure under papag2(a),
(b) and (c) or a temporary order referred to urmbmagraph 5
shall satisfy the arbitral tribunal that:

(@)

(b)

Harm not adequately reparable by an award of dasnage
is likely to result if the measure is not orderadd such
harm substantially outweighs the harm that is Yikel
result to the party against whom the measure ectid

if the measure is granted; and

There is a reasonable possibility that the requesti
party will succeed on the merits on the claim. The
determination on this possibility shall not affeitie
discretion of the arbitral tribunal in making any
subsequent determination.

With regard to a request for an interim measure eund
paragraph 2(d), the requirements in paragraphad(@)b) shall
apply only to the extent the arbitral considersrappate.

If the arbitral tribunal determines that discloswfea request
for an interim measure to the party against whom directed
risks frustrating that measure’s purpose, nothmthese Rules
prevents the tribunal, when it gives notice of suefuest to
that party, from issuing a temporary order that plaety not

frustrate the purpose of the requested measure.afieral

tribunal shall give that party the earliest praattie opportunity
to present its case and then determine whethendot ghe

requested measure. [15].

The arbitral tribunal may modify, suspend or teratén an
interim measure or an order referred to in pardyrapt has
granted, upon application of any party or, in exieal
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circumstances and upon prior notice to the parts,the
arbitral tribunal’s own initiative.

7. The arbitral tribunal may require the party requngsan interim
measure or applying for an order referred to irageaph 5 to
provide appropriate security in connection with theasure or
the order.

8. The arbitral tribunal may require any party prompd disclose
any material change in the circumstances on this lb&svhich
the interim measure or the order referred to iragaph 5 was
requested or granted.

9. The parties requesting an interim measure or appljor an
order referred to in paragraph 5 may be liableafoy costs and
damages caused by the measure or the order toaatyyifpthe
arbitral tribunal later determines that, in thecomstances, the
measure or the order should not have been grahtedarbitral
tribunal may award such costs and damages at a@ny guring
the proceedings.

10. A request for interim measures or an applicationdio order
referred to in paragraph 5 addressed by any partyjudicial
authority shall not be deemed incompatible with dlgeesement
to arbitrate, or as a waiver of that agreement. [16

57.  The position reached at previous sessions of thekMp Group are recorded
in the Secretariat Note as follows (114 to {16):

14. Paragraphs 1 to 4 and 6 to 9 are modelled ®pribvisions on
interim measures contained in chapter IV A of thedel Law.
The Working Group adopted in substance those papagr
(A/CN.9/641, paras. 46-51), save for the additioh tioe
reference to the “order referred to in paragraph (®hich has
been inserted for the sake of consistency withptbposed new
paragraph (5).

15. The Working Group noted that chapter IV A of Model Law
deals with preliminary orders and agreed to comsaelraft
paragraph expressing the notion that the arbitiialinal was
entitled to take appropriate measures to prevenfrikstration
of an interim measure that has been requestedhanadnay be
ordered by the arbitral tribunal (A/CN.9/641, pa68). It is
recalled that the Working Group was generally ef tlew that,
unless prohibited by the law governing the arbipradcedure,
bearing in mind the broad discretion with which tuitral
tribunal was entitled to conduct the proceedingdeurarticle
15, paragraph (1), the Rules, in and of themseldéas,not
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prevent the arbitral tribunal from issuing prelimip orders
(A/CN.9/641, para. 59).

16. Paragraph (10) corresponds to article 26, paphg(3) of the
1976 version of the Rules which the Working Grogpead to
retain in the Rules (A/CN.9/641, para.52). A refex to “an
application for an order referred to in paragraplisroposed
to be added for the sake of consistency with pa@y(5).

See also the APRAG Report on the forty-seventh@ess 118 to 724.

In an attempt to shorten Article 26, the view hgvomeviously been expressed
that the present version as set out in the Se@ebhdote is out of proportion to
the length of the other Rules, a short version praposed, in the following
terms (A/CN.9/WG.II/WP.152 (Annex):

Article 26 — proposed short version

1. The arbitral tribunal may, at the request of aypagtant interim
measures that it considers necessary for a fair edfidient
resolution of the dispute. Upon application of guarty or, in
exceptional circumstances, on its own initiativemay also
modify, suspend or terminate the measures granted.

2. Before ruling on a request for interim measures, dnbitral
tribunal may order any other party not to frustrie requested
measure. Such preliminary orders may be made bdfwe
request has been communicated to any other padyided the
communication is made at the latest together witle t
preliminary order and such other party is affordachediately
an opportunity to be heard.

[alternatively: delete article 15(3) which in anyeat is in
conflict with the practice of those arbitral ingtibns and
arbitral tribunals which require the parties to matheir
submissions to the institution or tribunal whiclerthpasses
copies to the other parties.]

3. The arbitral tribunal may require the party requngsan interim
measure or a preliminary order to provide appropisacurity.

4, The arbitral tribunal may require any party prompd disclose
any material change in the circumstances on this lo&svhich
the interim measure or preliminary order was retpteor
granted.
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5. The arbitral tribunal may rule at any time on clairfor
compensation of any damage wrongfully caused byritezim
measure or preliminary order.

6. A request for interim measures of whatever kindrasised by
any party to a judicial authority shall not be deem
incompatible with the agreement to arbitrate, onasgaiver of
that agreement.

In the course of the initial discussion in relattonthe proposed short version
of Article 26 it was noted that the detailed prawis of Article 26 in relation
to interim measures as set out in the Secretarié Keflected the regime
adopted with respect to interim measures and pirgdirp orders in Chapter
IVA of the Model Law as adopted by UNICTRAL and ttinérty-ninth session
of the Commission, in 2006. The intention of, whaght be termed the long
form proposed Article 26, was to give guidanceh® arbitral tribunal as to the
sort of interim measures an arbitral tribunal cogtdnt. The comment was
made that it might have been more logical to inelutiese extensive
provisions in the Rules rather than the Model Law that the Model Law
provisions arose out of the need to provide a redion interim measures; or
at least a perceived need. The reasons behind daeINLaw revisions in this
respect remain and it was said that it is stilleal pproblem in determining
when interim measures might be granted and thigis&s, it was suggested,
addressed in the core provisions of paragrapharn(@)(3) of the longer form
proposed Article 26, provisions which have beeridel in the proposed short
version. It was suggested that the arbitral tribweauld benefit from guidance
in the Rules in relation to the scope of its powererder interim measures,
hence the desirability of provisions such as predgzaragraphs (2) and (3) of

the longer form version. There was significant supfor the view that the

longer version of proposed Article 26 was desirdideause it does provide
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this further guidance to the arbitral tribunal. Tiaether comment was made
that were the provisions of the Rules in Articlet@@iffer markedly from the
provisions of the Model Law in Chapter IVA thereaigisk that the provision
of the Rules would be interpreted differently fréime provisions of the Model
Law, on the basis that the differences in draftmgst indicate a different
intended meaning. In support of the proposed shedion, it was suggested
that there was no need for coincidence as betweeiRtles and Model Law
because it did not necessarily follow that the Modaw would be the
applicable law in any particular case and, in avgng to the extent to which
that is mandatory, it would apply in spite of angoysions in the Rules.
Consequently it was said that there was no neegdmagraphs (2) and (3) as
set out in the longer form version of Article 26@sposed, noting that these
provisions have been deleted from the proposedt slewsion. It was also
noted that these matters would, in any event, balaged by the applicable

law and developed in practice.

Further it was suggested that specific Rules magstcain the powers
conferred by the applicable law as the Rules may inolude powers
otherwise available under that law. In this respeetas observed again that
the applicable law may not necessarily be the eeviglodel Law containing
the Chapter IVA provisions with respect to intenineasures and preliminary
orders. In this vein the comment was also madeAtiale 26(2) in its longer
form might possibly be restrictive by reference ttee applicable law.
Nevertheless, it was said that it is desirable haracterise the nature of

interim measures which might be granted by an ralbitibunal in the way
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proposed because in the course of the debategesitiect to the modification
of the Model Law there would not thought to be artgrim measures outside
these categories. Consequently it was suggested tiiea provisions of
paragraph (2) are unlikely to be restrictive ingice and are desirable for
guidance. Supporting and contrary views were egaesn this respect. In
support, it was suggested that the provisions ohgraph (2) were to create
certainty in relation to what might be done by dbitaal tribunal by way of an
interim measure as the position may otherwise \&gpnificantly due to
variations in the applicable law. Although theresvemme substantial support
for the proposed short version of Article 26 it apped that this support was
based on different grounds and, consequently, & tivaught better to follow
the longer form text proposed in the SecretarideNmd, in the course of that

process, to address matters arising out of theogegpshort form version.

There was no objection to Article 26(1) as proposethe Secretariat Note
(see 114 to 116), and broad support for keepingd#feition of interim
measures, as set out in Article 26(2), as brogabasible. In order to ensure
that paragraph (2) was not interpreted restrigfitleé view was expressed that
it would be desirable to re-draft the introduct@mnpvisions to read that: “an
interim measure includes any temporary measure.hé domment was made
that this list of possible interim measures was enad exclusive list in the
Model Law revisions on the basis that courts migfhierwise be reluctant to
enforce interim measures and would be reassutbéyfknew that an order of
the type granted fell within the enumerated listvBrtheless, to ensure that

the paragraph was not interpreted restrictivelyas suggested that “includes”
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should instead read “includes without limitatioiore generally it was said
that the provisions of paragraph (2) as proposedpaactical and useful and
will give guidance, noting that the guidelines iarggraph (2) have been
distilled from a wide variety of jurisdictions. Adionally, in order to ensure
the flexibility of the paragraph (2) provisionswas suggested that a further
paragraph (e) be added which would read: “(e) ameromeasure that the
arbitral tribunal considers necessary for a faid afficient resolution of the
dispute”. The consensus was in favour of retaidiniicle 26(2) as set out in
the Secretariat Note with the addition of “includeshout limitation” in the

first sentence after the words “an interim measure”

In relation to paragraph (3) of proposed Articlei@&he longer form, it was
suggested that paragraph (3) could be removed etemplon the basis that
the matter could be left to the applicable law.opposition to this suggestion
it was said that the main part of paragraph (3)dsagraph (a) and that the
main thrust of that provision is circumstance ofreat or imminent harm. In
relation to paragraph (b) the outcome of the Wayk@roup discussion in
relation to the Model Law was, in this respect,ttihavas most unlikely an
arbitral tribunal would want to grant relief to arfy which was not likely to
succeed in the arbitration on the merits. Neveesglit was suggested that it
is useful to give guidance to arbitral tribunalghis respect. In the context of
the paragraph (3) discussion reference was madm agaparagraph (2),
particularly paragraph (b). More generally in tigla to paragraph (2) it was
said that the whole point of retaining that parpbravould seem to be lost if

the guiding principles contained in paragraph (8 eawemoved. In relation to
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paragraph (2)(b) it was said that there is someiguith as to whether these
provisions are limited in their application to tbitration process only. It was
suggested that in order to avoid this confusiowatld be helpful to recast
paragraph (2)(b) as follows:

(b) take action that would prevent, or refrain fréaking action
that is likely to cause:

(1) current or imminent harm; or

(i) prejudice to the arbitration process itself;
As a result of ongoing discussion the consensugigoseached was that
paragraph (3) of the longer form of proposed Aeti2zb should remain as set
out in the Secretariat Note. Further comment wadenthhat the key provisions
of paragraph (3)(a) resolves an issue upon whibkiral laws generally say
very little until the recent additions to the Modedw in Chapter IVA.
Consequently, it was said that it would be veryphélto state the position as
set out in paragraph (a) because that matter iskedy to be dealt with in the
applicable law. Further, it was said that remowélthis clearly drafted
solution at this stage might suggest that the Wgrleroup did not think the
test was appropriate, which, it was suggested,otstime case. The further
comment was made that if these provisions werereta@ined in the Rules
there is a risk that the arbitral tribunal woulgpbpthe “irreparable harm” test
rather than the “balance of inconvenience” testciwhs now provided for in
the Model Law; and which may not be inconsisterthveiny applicable law,
which does not provide for a test. Consequenthyas said that paragraph (3)
is really an addendum to the power conferred iragraph (1) and as a
gualifier to these empowering provisions is propéncluded in the Rules. It

was suggested that it might be appropriate to dela “reminder” in



62.

63.

64.

52

paragraph (3) which notes the possibility thatéhmay be another test or tests

required under the applicable law.

Paragraph 26(4) as set out in the longer form eersif Article 26 of the
Secretariat Note was adopted without change (seeetaeat Note {14 to

116).

It was noted that the provisions of paragraph (ghe longer form proposed
Article 26 as set out in the Secretariat Note whoabvide for the granting of
temporary orders ex parte do not mirror the prowvisiof Articles 17B and
17C of the Model Law which make provision for pneilnary orders and the
conditions for granting preliminary orders ex paranong other comments
made in the course of debate, the comment was rfateit would be

desirable to harmonise the terminology as betwhenRules and the Model
Law and refer to a “temporary order” in the Rulssad'preliminary order”, to

be consistent with the Model Law provisions.

The preliminary orders provisions which were in@dddn the new Chapter
IVA of the Model Law have, in many jurisdictionsedn regarded as
controversial on the basis that the power of aitratliribunal to grant orders
ex parte is contrary to the generally acceptedtiposin many jurisdictions. In

many jurisdictions the view is that orders of th&gure can and ought to only
be granted by the courts. In this vein objectioaswaised to proposed
paragraph (5) on the basis that ex parte prelipinaders are contrary to the

consensual nature of arbitration and, consequetitey,proper venue for ex
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parte applications of this kind is a court. It wased that only a court order of
this kind is enforceable and that even under theddfid.aw provisions a
preliminary order, though binding on the partissnot subject to enforcement
by a court (see Article 17C(5)). It was also ndteat only a few countries had
adopted the modifications to the Model Law as coet in the new Chapter
IVA and that because they took the view that exeppreliminary orders were
matters exclusively for the courts. On this basisvas also suggested that
inclusion of provisions for ex parte measures i@ Rules would affect the
universality of the UNICTRAL Rules because somentoeas would not agree
to a bilateral investment treaty which adopted suleuch as the proposed
Article 26(5) which provided for ex parte prelimmgaorders. It was suggested,
however, that the proposed paragraph (5) couldcbepaable if redrafted to
permit the granting of preliminary orders only aswl long as the applicable
law permitted their grant by an arbitral tribunbyt that the provision was
ambiguous in that it could also be read as comfgrpower on an arbitral
tribunal to grant interim ex parte orders where #pplicable law did not
confer that power. There was support for these vibut it was noted that in
different traditions and jurisdictions provisions dxist for the granting of ex
parte preliminary orders by arbitral tribunals. €eqguently, it was suggested
that paragraph (5) might be acceptable as longveas “quarantined” to apply
only to those countries where the applicable lawmgi¢ged orders of this

nature.

More generally, the comment was made that the ptesavision of the

UNCITRAL Rules was called for as a result of comcas to a number of
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defects which needed to be addressed. It was rtb&dinterim ex parte
measures was not a defect that had been identifiis respect. Further, it
was noted that an important difference as betweesxgarte application for a
preliminary order in a court, and a similar apgica for an arbitral tribunal,
was that the judge hearing the ex parte applicatia@ourt would not hear the
case. A position, it was said, is different withitration proceedings because
the arbitrator or arbitral tribunal would also heae main proceedings and
may be prejudiced by the hearing of the ex paregedings. Further, it was
said that States are likely to be concerned aptbgpect of an arbitral tribunal
hearing an interim ex parte application for a pnétiary order under an
arbitration clause adopting the UNCITRAL Rules @iméd in a bilateral
investment treaty. There was further discussiomeiation to whether BITs
would be “amended retrospectively” in this respesta result of revision of
the Rules and the inclusion of a provision suctpasgraph (5), but it was
noted that amendments had been agreed by the Wjo@doup in relation to
the application provisions of the Rules which woufgtevent this
retrospectivity (APRAG Report of the forty-eightlession at 18 to 10).
Further discussion ensued in which a number ofvetgions were made from
representatives of civil law jurisdictions indicagithat an arbitral tribunal is
empowered to grant preliminary orders on an exepagplication in those
jurisdictions. The further, more general, point waade that the provisions of
paragraph (5) are directed to “real life” situasonlIt was observed that it
might prove to be worthless to obtain a final awiaittie subject matter of the
dispute has been disposed of — the example beatgttihe departing ship. It

was also noted that the device eventually arrivednathe Model Law
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provisions, and the proposed provisions of Arti6len longer form was to
recognise what has been happening in practiceofoedime. It was suggested
that the practical step is that the arbitral tribluwill say to the parties that it
needs to hear both sides and consider the poditiom the meantime would
the “offending” party not do [x]. It was suggesti#tht the provisions of the
Rules should not prejudice that authority. Furthemvas said that reliance
upon State Courts for orders of this nature istnetanswer because there may
be delays and access to the courts may be diffieulther, it was said that it
is not always true that the judge who rules on dipinary matter will not
also rule on the merits at the end of the trialn€@ading these comments it
was said that there was no reason why the Rulesldshwt respect the
traditions of countries in which the mandatory lpsvents the granting of ex
parte preliminary orders by an arbitral tribunat that this caveat should not
affect the conclusion of an empowering provisioplaable to jurisdictions
where this was not the position. In this respeetas also suggested that one
solution might be to delete paragraph (5) entigeid leave the whole matter

to be determined by the applicable law.

As a result of further discussion and consultaitowas suggested that the
proposed paragraph (5) of the longer form of Aeti2b should be replaced
with the following:
Nothing in these Rules shall have the effect o&ating (where it does
not exist) or of limiting (where it does exist) anight a party to apply

to the arbitral tribunal for, and any power of thbitral tribunal to
issue, an interim measure without notice to a party
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As noted previously it was suggested that the esgiwa “interim measure” be
replaced with “preliminary order” to be consistenith the Model Law
provisions. Further suggestions were made thatb#téer solution was to
delete the proposed provisions of paragraph (5)ptewly but it was noted
that there was a consensus in favour of proposey@ph (5) which was the
result of discussions and consensus in Septemi®ar @@e APRAG Report of
the forty-seventh session at §24). Reference isas@ade to the empowering
provisions of Article 15 of the Rules which, in pgraph 1, provide, among
other things, for the parties to be treated withadity and to be given a full
opportunity of presenting their case as indicatf¢he problems in adopting
the proposed paragraph (5) of Article 26. As altesf further discussion it
was agreed that the expression “preliminary orddduld be substituted for
the expression “interim measure” in the proposetiget out above and it was
agreed that there should be further clarificatibrihe above text by adding
after the words “any power of the arbitral tribun#&d issue the following
words in place of those set out above: “, in eittase without prior notice to a
party, a temporary order that the party not frustthe purpose of a requested
preliminary order”. It was also then agreed to enikther changes to the text
set out above, as amended, by adding the wordschwists outside these
rules” after the words “any right” and, consequgntelete the two sets of

prior brackets.

Proposed paragraphs (6), (7), (8) and (10) of tbpgsed longer form Article
26 as set out in the Secretariat Note were agreedvithout change

notwithstanding the removal of the reference tageaph (5), and in relation
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to proposed paragraph (9) of Article 26 it was adréhat a note would be
prepared by the Secretariat on the way in whicli tw jurisdictions deal
with liability for damages when preliminary ordease subsequently not
continued and the Working Group will decide whettines whole issue can be
left to the applicable law or whether paragraph (@eds to become a
substantive provision of the Rules. It is noted tha proposed short version
of Article 26 deals with the issue addressed im@aaph (9) of the longer form
in more general terms providing that the “arbitr@unal may well at any
time on claims for compensation that any damagengftdly caused by the
interim measure or preliminary order”. In this respthe comment was made
that it might be dangerous to adopt a proposahig form and to delete the
words “wrongfully caused”. The comment was made ith@ not clear that if
“wrongfully” is omitted there is a further objecéivstandard to apply. Further,
it was said that there might be costs in presenawglence which, if
characterised as damages, may be recoverable.e@rgly the longer form
paragraph (9) approach was said to be preferabliadisating the way of
approaching the issue. Additionally, it was saidttli may be desirable to
include some reference in paragraph (9) or its wdemt which says
something along the lines of “in light of the outo® of the case” — a provision
which does not have the effect of providing tha¢ #ward of costs and
damages depends on the outcome of the case busmaeaeffect, that “in
light of the outcome of the case it turns out twehbeen an undue measure”.
It was suggested that this provides a reminder thete is a substantive

standard to assist determinations on this issue.
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Conclusion

It is hoped that this summary of the discussionthefWorking Group at its
last session in New York will assist APRAG Membegénisations: first, as a
convenient source of additional information in tigla to the revision of the
UNCITRAL Arbitration Rules; and, secondly, to assis the formulation of

views, comments and recommendations for discudsyopAPRAG at further

sessions of the UNCITRAL Working Group.

Please do not hesitate to make contact if you hayecomments or queries

(ccroft@vicbar.com.au; christopher.kee@deakin.edwoa

David.Fairlie@mallesons.com).

Dr Clyde Croft SC

Christopher Kee

David Fairlie

APRAG Representatives/Observers

27 February 2009




